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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 



ROSE KOUFOS, 
Plaintiff, 



vs. 



No. 02-6000 



NATURAL RESOURCES CONSERVATION 
SERVICE, PART OF THE UNITED STATES 
DEPARTMENT OF AGRICULTURE 
Defendant. 



COMPLAINT 

AND NOW, comes Plaintiff, Rose Koufos, by and through her attorney, Claire L. 
Gargiulo, Esquire, and files the following in support of her Complaint against Defendant, Natural 
Resources Conservation Service (hereinafter "NRCS"): 

NATURE OF THE CASE 

1. Plaintiff brings this suit under 5 U.S.C. § 552, against Defendant for its failure 
and refusal to produce documents under the Freedom of Information Act (hereinafter "FOIA") 
that Defendant has in its possession. 

2. Defendant has repeatedly failed and refused to release documents relating to a 
layer operation located at 150 Rolling Road, Huntington Township, Adams County, York 
Springs, PA 17372 that it has in its possession. The layer operation provides housing, 
maintenance, and care for a large number of chickens and/or other poultry. 

3. Defendant is required to release these documents pursuant to the provisions of 

FOIA. 
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4. Defendant's failure and refusal to produce the requested information has 
prevented Plaintiff from obtaining documents that are vital to a possible challenge of the layer 
operation located near her home. 

JURISDICTION AND VENUE 

5. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 
1331 based on a federal question, and the Freedom of Information Act, 5 U.S.C. § 552. 

6. Plaintiff resides in the Middle District of Pennsylvania. Therefore, venue is 
proper in the Middle District of Pennsylvania pursuant to 5 U.S.C. § 552(a)(4)(B). 

PARTIES 
A. Plaintiff 

7. Plaintiff, Rose Koufos, is a resident of Huntington Township, York Springs, 
Adams County, PA 17372. 

8. Plaintiff is concerned about a layer operation located near her home, and seeks to 
obtain information on the operation from the government, particularly Defendant. 

9. Plaintiff is injured by the Defendant's failure and refusal to release public 
information that Defendant possesses regarding the layer operation. These documents are vital 
to her potential challenge of the layer operation, and without them, she is prevented from stating 
a legal claim. 

10. Plaintiffs injuries are fairly traceable to Defendant's FOIA denial and are 
redressable by this Court. Based on information and belief, Plaintiff asserts that Defendant 
possesses vital public information, and will continue to withhold this information unless enjoined 
by this Court. 
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B. Defendant 

1 1 . Defendant, NRCS, is an agency of the United States Department of Agriculture 
created to improve, protect, and conserve natural resources on private lands. 

12. Defendant has its state office located at One Credit Union Place, Suite 340, 
Harrisburg, PA 17110. 

LEGAL BACKGROUND 

13. The FOIA was created to ensure that any person has a right, enforceable in court, 
to obtain access to federal agency records. 5 U.S.C. § 552. 

14. FOIA states that "each agency, upon any request for records which (i) reasonably 
describes such records and (ii) is made in accordance with published rules stating the time, place, 
fees (if any), and procedures to be followed, shall make the records promptly available to any 
person." 5 U.S.C. § 552(a)(3)(A)(i-ii). 

15. If the agency denies the request in whole or in part, it must immediately notify 
the requester of the decision and provide the reasons for denial, the name and title of position of 
each person responsible for denial of the request, the requester's right to appeal such denial and 
the title and address of the official to whom such appeal is to be addressed, and the requirement 
that the appeal be made within forty-five (45) days. 5 U.S.C. 552(a)(6)(A)(i), 7 C.F.R. § 1.7. 

1 6. Upon appeal, the agency shall inform the requester of its determination 
concerning the appeal within 20 working days of date of receipt of the appeal. If it denies the 
appeal in whole or in part, it shall inform the requester of that decision and the reasons for denial, 
the name and title of each person responsible for denial of the appeal, and the right to judicial 
review of the denial in accordance with 5 U.S.C. § 552(a)(6)(A)(ii), 7 C.F.R. § 1.14. 
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17. If the agency does not comply with the time requirements in responding to a 
request, then the person making the request is deemed to have exhausted the administrative 
remedies with respect to the request under 5 U.S.C. 552(a)(6)(C)(i). 

18. Pursuant to § 552(a)(4)(B), "On complaint, the district court of the United States 
in the district in which the complainant resides, or has his principal place of business, or in which 
the agency records are situated, or in the District of Columbia, has jurisdiction to enjoin the 
agency from withholding agency records and to order the production of any agency records 
improperly withheld from the complainant." 

FACTUAL BACKGROUND 

19. In an electronic letter dated December 4, 2012, Plaintiff filed a FOIA request with 
the Defendant, addressed to NRCS FOIA officer, James Gillis, requesting files pertaining to 
documents relating to the layer operation located at 150 Rolling Road, Huntington Township, 
Adams County, York Springs, PA 17372 from January 2012 through the submission date of the 
FOIA request. 

20. Plaintiff received an electronic letter on December 4, 2012, signed by NRCS 
Contracting Specialist, James Mobley, acknowledging the receipt of Plaintiffs request and an 
understanding of the information the Plaintiff was requesting. 

21. On December 1 7, 20 1 2, Plaintiff received a letter signed by NRCS Contracting 
Specialist, James Mobley, stating that Defendant had no documents in response to Plaintiffs 
request. 

22. Plaintiff has copy of a letter from Defendant which establishes that Defendant had 
other documents on file relating to the layer operation, and therefore this denial was improper. 
See Exhibit "A". 
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23. The December 17, 2012 denial states that if Plaintiff is "not satisfied with this 
denial of your FOIA appeal, you may seek judicial review in an appropriate United States 
District Court for the judicial district in which you reside, have your principal place of business, 
or in Washington, D.C." See Exhibit "B". 

24. On January 29, 201 3, Plaintiff submitted a timely appeal to James Mobley under 
5 U.S.C. 552(a)(6)(A) and 7 C.F.R. 1.14. 

25. On March 14, 2013, Plaintiff sent a letter to James Mobley because Defendant 
had failed to respond to the appeal. See Exhibit "C". 

26. On March 26, 2013, Plaintiff received an electronic letter from James Mobley 
with an attachment regarding Plaintiffs right to appeal NRCS's "partial denial determination" to 
Jason Weller, Acting Chief, implying that part of the request had been approved, and providing 
the appeal process even though Plaintiff had already submitted her appeal two months prior. 

27. Plaintiff responded to the March 26, 2013 electronic letter the same day asking for 
clarification on the "partial denial" as Plaintiff had neither received any documentation stating 
that the agency had partially denied a request, nor had Plaintiff received any documents in 
response to a partial approval. 

28. James Mobley responded to Plaintiffs electronic letter on March 26, 2013, with 
quoted language about the right to seek judicial review, which was from the original denial, and 
indicated that a final letter was being sent. 

29. On April 10, 2013, Plaintiff sent James Mobley an electronic letter stating that 
Plaintiff never received a "final letter" from Mobley that was indicated in the electronic letters 
from March 26, 2013, and Plaintiff requested a copy of the Defendant's full decision. 

30. Plaintiff has exhausted her administrative remedies. 
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COUNT 1: FAILURE OF DEFENDANT TO RELEASE INFORMATION TO 
PLAINTIFF PURSUANT TO THE PROVISIONS OF I OTA 

3 1 . Plaintiff incorporates and restates each of the above paragraphs as if fully set forth 

herein. 

32. Plaintiff has knowledge that the Defendant possesses public information relating 
to the layer operation located near her home. 

3 3 . Plaintiff s knowledge of Defendant' s possession of public information is based on 
her discovery of a letter dated August 6 th , 2012 from Defendant to the layer operation, which 
confirms receipt of information pertaining to the layer operation in Defendant's possession, as 
well as the existence of a file and other documents relating to the layer operation. See Exhibit 
"A". 

34. Plaintiff believes, and therefore avers, that Defendant possesses public 
information relating to the layer operation located at 150 Rolling Road, Huntington Township, 
Adams County, York Springs, PA 17372. 

35. Defendant's denials of the original FOIA request and subsequent appeal were 
improper because Defendant is required to release that public information to Plaintiff pursuant to 
5 U.S.C. § 552(a)(3)(A). 

36. Defendant has failed and refused to release that public information. 

37. Therefore, because Defendant possesses public information relating to the layer 
operation and has failed and refused to release the information to Plaintiff, it has violated the 
provisions FOIA. 
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COUNT II: FAILURE OF DEFENDANT TO GIVE PLAINTIFF PROPER 
NOTIFICATION OF DENIALS 

38. Plaintiff incorporates and restates each of the above paragraphs as if fully set forth 

herein. 

39. Defendant violated the provisions of FOIA by failing to give proper notification 
when it denied both the original request and the appeal, and by failing to give Plaintiff timely 
notice of its denial of her appeal. 

40. Under the provisions of FOIA, an agency is required to provide important 
information, namely the requester's right to an appeal and the title and name of the official to 
whom the request should direct such an appeal. 5 U.S.C. 552(a)(6)(A)(i), 7 C.F.R. 1.7. 

41 . Once a requester files an appeal, the agency must inform the requester of its 
determination concerning the appeal within 20 working days of date of receipt of the appeal. If 
the agency denies the appeal in whole or in part, it shall inform the requester of that decision and 
the reasons for denial, the name and title of each person responsible for denial of the appeal, and 
the right to judicial review of the denial in accordance with 5 U.S.C. § 552(a)(6)(A)(ii), 7 C.F.R. 
§1.14. 

42. Defendant failed to inform Plaintiff of her right to appeal the denial of her original 
request, instead referring to its decision as a denial of her "FOIA appeal", and also failed to 
inform her of the title and name of the official to whom an appeal should be directed, providing 
Plaintiff only with information pertinent to her rights after an appeal denial. See Exhibit "B". 

43 . Defendant failed to provide Plaintiff with timely or proper notice regarding her 
appeal by failing to even respond to Plaintiffs appeal. Plaintiffs counsel had to send a follow- 
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up letter to Defendant well after the 20-day time period allotted for an agency to respond in order 
to find out the status of the appeal. See Exhibit "C". 

44. Therefore, because Defendant failed to provide Plaintiff with the required 
information in its denial letter, and because it failed to provide timely or proper notice of its 
appeal denial, Defendant is in violation of FOIA. 

COUNT III: BAD FAITH 

45. Plaintiff incorporates and restates each of the above paragraphs as if fully set forth 

herein. 

46. When an agency performs a search for records, the search must be "adequate 
enough to reasonably assure that all files likely to contain the requested information have been 
searched." O'Connor v. United States Dep't. of Treasury . 570 F.Supp.2d 749, 766 (E.D.Pa. 
2008). 

47. A well-defined request with facts that materials exist and were overlooked or 
omitted "raises a substantial doubt whether an adequate search was performed." Id. 

48. "The adequacy inquiry starts with the presumption that. . .the related search were 
made in good faith." O'Connor at 766, citing Ground Saucer Watch. Inc. v. CIA. 692 F.2d 770, 
771 (D.C.Cir. 1979). "However, the good faith presumption can be overcome by contrary record 
evidence or evidence of bad faith." O'Connor at 771, citing Military Audit Project v. Casey , 656 
F.2d 724, 738 (D.C.Cir. 1981). 

49. In order to rebut the presumption of good faith, a requester must show more than 
purely speculative claims about the existence of the requested documents. Ground Saucer 
Watch , at 771. 
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50. In the instant case, Plaintiff has knowledge that Defendant possesses public 
information relating to the layer operation located near her home. 

51. In a recent letter dated August 6, 2012 from Defendant to the layer operation, 
Defendant confirms that it received an updated nutrient management plan for the layer operation. 
Defendant's letter also confirms the receipt of previous plans related to the layer operation, and 
states that these documents will be kept on file with Defendant's Gettysburg office. See Exhibit 
"A". 

52. Defendant's letter proves that it has received information related to the layer 
operation on several occasions, that it has a file specifically for the layer operation that it 
maintains at one of its offices, and that it will continue to maintain this file, yet Defendant still 
failed and refused to release the requested information to Plaintiff. 

53. Defendant has acted in bad faith by failing to provide information that it 
knowingly has in its possession in response to Plaintiffs request. 

COUNT IV: COUNSEL FEES 

54. Plaintiff incorporates and restates each of the above paragraphs as if fully set forth 

herein. 

55. FOIA allows for the recoupment of counsel fees or other litigation costs 
reasonably incurred in any case filed under its provisions where the complainant has 
substantially prevailed. 5 U.S.C. 552(a)(4)(E)(i). 

56. Reasonable counsel fees and costs have been incurred as a result of Defendant's 
bad faith and improper denials of Plaintiff's original FOIA request and appeal. Such fees would 
not have been incurred had Defendant properly granted Plaintiffs request and provided her with 
the requested information. 
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57. Therefore, Plaintiff is entitled to recover reasonable counsel fees and litigation 
costs in her pursuit of this case. 



WHEREFORE, Plaintiff prays that the Court award the following relief: 

A. A declaration that Defendant is in violation of the Freedom of Information Act. 

B. A permanent injunction against Defendant from withholding agency records and 
to order the production of any agency records improperly withheld from Plaintiff. 

C. Plaintiff further requests attorney's fees and reasonable litigation costs incurred in 
this case. 

D. Grant such other relief as this Court may deem appropriate. 



PRAYER FOR RELIEF 





Environmental and Natural Resources Law Clinic 
Widener University School of Law 
3800 VartanWay 
Harrisburg, PA 17106 
Phone: 302-477-2053 
Email: CGargiulo@gmail.com 
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